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For oil and gas lessees, the journey from signing a lease to having a 
producing well can be a long and arduous one. Countless turns, 
speedbumps and stops along the way can reasonably be expected. The 
habendum clause alone can quickly bring the lease to a screeching halt. 
Savings clauses have been inserted into modern fee oil and gas leases to 
prevent automatic termination of the lease while the lessee conducts 
certain operations. Discussed herein is the commencement of drilling 
operations savings clause which, in the majority of states, will permit a 
lease to be preserved after the expiration of the primary term without 
production if certain operations are being conducted.1 However, even with 
this savings clause, lessees should be particularly wary of the roadblock 
approaching at the end of the primary term when determining whether 
drilling operations were properly commenced before expiration of the 
primary term. Well-constructed language in a fee oil and gas lease can 
allow continued operations even if the primary term has expired and the 
drill bit has not yet broken ground.2

Which lease provision is the commencement of drilling operation 
clause?

The following is an example of a commencement of drilling operations 
savings clause:

Notwithstanding anything in this lease contained to the contrary, it is 
expressly agreed that if Lessee shall commence drilling operations at 
any time while this lease is in force, this lease shall remain in force ….

Such clauses may include variations such as “commence operations to 
drill a well,” “commence drilling or re-working operations,” “commence or 
cause to be commenced the drilling of a test well,” “commence the drilling 
of a well in search for oil or gas,” “commence to drill a well,” “if no well be 
commenced,” “lessee is then engaged in drilling for oil or gas,” “lessee is 
then engaged in drilling or reworking operations thereon,” or “start drilling 
for oil.” 3 The question to be answered is what operations must a lessee 
commence to preserve the lease?4

What does commence mean?

Generally, the majority of the states hold that, unless otherwise provided 
for in the lease, actual drilling is not necessary in order to reach the 
threshold for commencement of operations. Courts have proved willing to 
find commencement of operations even when only “modest” preparations 
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for drilling have been made, such as erecting a part of an oil derrick and 
working on providing a water supply for drilling.5 Other preparatory 
activities such as obtaining drilling permit, staking and leveling the well 
location,6 building board roads to the drill site and a turn-around,7 moving 
tools and equipment onto the drill site, digging slush pits,8 and similar on-
site activities have been held sufficient to be considered commencement of 
drilling operations.9 In order to reach the commencement of drilling 
operations threshold, a lessee should conduct as many on-site work 
activities as it can before the primary term expires. When determining 
adequate operations for commencement, courts favor active earthwork, 
clearing, construction, structure placement, etc., as opposed to gathering 
data, developing reports, obtaining permits, having meetings, and filing 
paperwork.

Courts have further required that such operations must be performed with 
the bona fide intention to proceed with good faith and diligence to the 
completion of the well.10 In a case where the preliminary commencement 
activities were performed by a company that had not yet acquired the 
rights to drill due to negotiations over the terms of a farmout agreement, 
the Wyoming Supreme Court held that the drilling operations were not 
done in good faith with the intent to complete insofar as the operator's 
rights were qualified and contingent and may not ever be realized.11

When does the clause require actual drilling?

Some jurisdictions have differentiated between “commence operations” 
and “commence drilling operations.” California, Kansas, and Montana 
courts have made such distinctions and held that “commence drilling 
operations” or similar language required the drill bit to penetrate the ground 
prior to the end of the primary term.12 However, a Wyoming court held that 
there is no such distinction13 and “commence to drill a well” may be 
satisfied if preliminary commencement activities are not mere pretenses or 
a holding devise to retain the lease, if the acts are commenced and 
prosecuted with good faith and bona fide intention to drill and complete the 
well, and performed with diligence.14 Additionally, the Eighth Circuit Court 
of Appeals, applying North Dakota law, dismissed an argument that 
“engaged in drilling or reworking operations” meant “engaged in drilling” 
(meaning actual drilling was required) or “engaged in reworking 
operations;” rather, the court interpreted the clause as being engaged in 
“drilling operations” or “reworking operations.”15

What about off-lease operations?

With the advent of off-lease surface locations for horizontal wells, the 
question arises as to whether operations on or from off-lease surface 
locations will qualify as commencement of drilling operations on the leased 
lands. There is currently little guidance to answer this question. As 
suggested by other authors, we recommend that new oil and gas lease 
forms and existing oil and gas leases be amended to include a provision 
similar to one of the following:

(1) As used herein, the term Operations shall mean any activity 
conducted on or off the leased premises that is reasonably calculated to 



obtain or restore production, including without limitations, (i) drilling or 
any act preparatory to drilling (such as obtaining permits, surveying a 
drill site, staking a drill site, building roads, clearing a drill site, or 
hauling equipment or supplies); (ii) reworking, plugging back, 
deepening, treating, stimulating, refitting, installing any artificial lift or 
production-enhancement equipment or technique; (iii) constructing 
facilities related to the production, treatment, transportation and 
marketing of substances produced from the leased premises; (iv) 
contracting for marketing services and sale of Oil and Gas Substances; 
and (v) construction of water disposal facilities and physical movement 
of water produced from the leased premises;16 or

(2) All operations conducted off the leased premises that are intended 
to result in the completion of, or restoration of production from, a 
producing interval on the leased premises or lands pooled or unitized 
therewith shall be considered operations conducted on the leased 
premises for purposes of extending and/or maintaining this lease in 
effect under any other paragraph or provision hereof.17

The lease, of course, would need to be further reviewed to confirm that the 
use of either of the above suggestions does not create any inconsistencies 
or confusion and all capital terms (if applicable) are appropriately defined.

What should I do?

In determining whether a lease has been extended beyond its primary term 
by the commencement of certain operations less than spudding the well, it 
is critical the specific language of the lease, the specific facts, and case 
law for the state in which the leased lands are located are reviewed. Even 
then, it may be difficult to conclusively determine whether the lessee's 
actions are sufficient absent actual penetration of the ground with a rig 
sufficient to reach a producing zone. Facing any uncertainty, if the lease 
and case law lack clear standards, the safest course of action, if possible, 
would be to get an extension of the lease.
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